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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC21-00476 
CASE NAME: FLEXSQUARE LLC VS. EGHTESAD 
HEARING ON MOTION TO STRIKE CLAIMS 
FILED BY NADER EGHTESAD 
* TENTATIVE RULING: * 
 

Defendant Nader Eghtesad’s motion to strike is granted as to punitive damages and 

attorney fees requested in paragraph 60 and denied as to other attorney fee requests. It is 

moot as to allegations included in causes of action three and four given the Court’s ruling on the 

demurrer.  

Plaintiff filed a 22 page opposition. Unless otherwise permitted by the Court, the 

opposition memorandum must be no more than 15 pages. (California Rules of Court, Rule 

3.1113(d).) The opposition also failed to include a table of contents and authorities, which is 

required for all memorandum that exceed 10 pages. (Rule 3.1113(f).) The Court has exercised 

its discretion to consider the opposition memorandum despite these violations. Future violations 

may result in the Court refusing to consider the offending brief.   

Based on the Court’s ruling on the demurrer, it need not address the motion to strike 

paragraphs related only to causes of action three and four, which include the following 

paragraphs 35, 77, 79, 84 and 86. 
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Punitive Damages 

Defendant seeks to strike allegations for punitive damages, which are requested in the 

negligence, trespass and nuisance claims. In addition, Defendant seeks to strike allegations for 

double and treble damages under Civil Code 3346 for the trespass claim.  

A prayer for punitive damages requires a showing that the defendant acted with malice, 

fraud or oppression. (Civil Code section 3294(b).) “ ‘Malice’ means conduct which is intended by 

the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others.” (Civil Code 

section 3294(c)(1).) “ ‘Oppression’ means despicable conduct that subjects a person to cruel 

and unjust hardship in conscious disregard of that person’s rights.” (Civil Code section 

3294(c)(2).)  

 There are no facts alleged here that show Defendant acted with malice, fraud or 

oppression. Plaintiff points to the allegation that Defendant “used, directed, manipulated, and/or 

controlled WATER on WARD STREET in such a manner so as to cause damage to [Plaintiff’s 

property]… .” (Comp. ¶17.) These facts are insufficient to show malice or oppression. The 

remaining allegations supporting punitive damages are conclusory statements and do not add 

additional facts in support of punitive damages.  

Therefore, the request to strike punitive damages is granted. Plaintiff has offered no 

additional facts it can add that would allow Plaintiff to seek punitive damages against Defendant. 

Therefore, Plaintiff is not given leave to amend to further allege facts supporting punitive 

damages at this time. If, however, Plaintiff discovers facts that would support an award of 

punitive damages then Plaintiff may file a motion to amend its complaint to add punitive 

damages.  

In arguing that Civil Code section 3346 applies here, Plaintiff distorts the statute by 

omission as follows: “[f]or wrongful injuries to… the land of another, or removal thereof, the 

measure of damages is three times such sum…” (Opposition Brief p. 16.) The statute, however, 

says “[f]or wrongful injuries to timber, trees, or underwood upon the land of another, or removal 

thereof….” (Civ. Code § 3346 (a) (emphasis added).) When read in its entirety it is clear that 

section 3346 does not apply here. Case law (including the cases cited by Plaintiff) do not 

support Plaintiff’s reading of the statute. The request to strike double and triple damages 

pursuant to Civil Code section 3346 is granted.  

Attorney Fees 

Defendant seeks to strike allegations for attorney fees, which are requested in the 

negligence, trespass and nuisance claims. In addition, Defendant seeks to strike allegations for 

attorney fees under Code of Civil Procedure section 1021.9 for the trespass claim. 

There is no contractual basis for attorney fees alleged.  
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As to trespass, Code of Civil Procedure section 1021.9 allows for attorney fees to the 

prevailing party where there was trespass “on lands either under cultivation or intended or used 

for the raising of livestock… .” Plaintiff’s property is not alleged to be land under cultivation or 

intended or used for raising livestock. Plaintiff’s reliance on Starrh & Starrh Cotton Growers v. 

Aera Energy LLC (2007) 153 Cal.App.4th 583, 606 is misplaced as there the property was 

“indisputably ‘land under cultivation.’ ” (Id. at 606.) Thus, Civil Code section 1021.9 does not 

support an award of attorney fees and the request to strike attorney fees pursuant to section 

1021.9 is granted.  

Although not alleged in the complaint, Plaintiff argues that attorney fees are available 

under Civil Code Section 1021.5. “Attorney fees are recoverable under section 1021.5 (1) by a 

successful party, (2) in an action that has resulted in the enforcement of an important right 

affecting the public interest, (3) if a significant benefit has been conferred on the general public 

or a large class of persons, and (4) the necessity and financial burden of private enforcement 

are such as to make the award appropriate. The statute's purpose is to encourage public 

interest litigation that might otherwise be too costly to pursue.” (Bowman v. City of 

Berkeley (2005) 131 Cal.App.4th 173, 176.) The complaint here does not allege facts showing a 

likelihood of obtaining an award of attorney fees under section 1021.5. That being said, there is 

no requirement to plead a request for attorney fees under section 1021.5 and the trial court 

should not strike a request for fees based on the failure to adequately plead facts supporting 

such a request. (Snatchko v. Westfield LLC (2010) 187 Cal.App.4th 469, 497.) Therefore, the 

request to strike attorney fees is denied. 

 

  

 2.  TIME:  9:00   CASE#: MSC21-00476 
CASE NAME: FLEXSQUARE LLC VS. EGHTESAD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NADER EGHTESAD 
* TENTATIVE RULING: * 
 

Defendant Nader Eghtesad’s demurrer is overruled as to cause of action one and two 

and sustained without leave to amend as to causes of action three and four. Defendant 

shall file and serve its answer by August 23, 2021.  

Plaintiff is a limited liability company and owns property located at 714-718 Main Street 

in Martinez. (Comp. ¶¶1, 14.) Defendant is an individual and owns property located at 725 Ward 

Street. (Comp. ¶¶3, 15.) Plaintiff alleges that Defendant caused “water, black water, dirty and/or 

untreated sewage” to discharge on Main Street and onto Plaintiff’s property. (Comp. ¶16.) 

Plaintiff is suing Defendant for (1) negligence (including negligence per se), (2) trespass, 

(3) intentional infliction of emotional distress, (4) negligent infliction of emotional distress and 

(5) public nuisance. Defendant demurred to causes of action one through four based on the 

failure to state a claim.  
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Negligence (C/A 1) 

Defendant demurs to the negligence claim, arguing that the negligence per se portion of 

the claim is insufficient because it does not allege the violation of a particular statute, ordinance 

or regulation. While Defendant’s point is well taken, it is not a reason to sustain the demurrer. 

Defendant’s argument focused only on negligence per se, but did not address whether Plaintiff 

has alleged a claim for negligence. A demurrer based on the failure to state a claim must be 

overruled if a claim is stated under any theory. (Quelimane Co. v. Stewart Title Guaranty 

Co. (1998) 19 Cal.4th 26, 38.) In reply, Defendant argues that the cause of action is uncertain, 

but Defendant did not demur on uncertainty grounds under section Code of Civil Procedure 

section 430.10(f). Here, Plaintiff has alleged a claim for negligence and the demurrer to cause of 

action One is overruled.  

Trespass (C/A 2) 

Defendant argues that Plaintiff has not alleged damage to chattel, but ignores the fact 

that Plaintiff has alleged damage to real property. In reply, Defendant argues that the cause of 

action is a hybrid of two causes of action, but Defendant only demurred on the failure to allege 

sufficient facts to state a cause of action. Thus, Defendant’s argument fails and the demurrer to 

cause of action Two is overruled.  

Emotional Distress (C/A 3, 4) 

Defendant argues that a corporation, such as Plaintiff here, cannot seek emotional 

distress damages. The Court agrees. In Huntingdon Life Sciences, Inc. v. Stop Huntingdon 

Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th 1228, 1260 the court held that a business 

entity lacked standing to pursue a claim for inflectional of emotional distress. The Tenth Circuit 

explained the issue well, “[s]ince a corporation lacks the cognizant ability to 

experience emotions, a corporation cannot suffer emotional distress. Thus, no claim for 

intentional infliction of emotional distress lies. [Citations.]” (FDIC v. Hulsey (10th Cir. 1994) 22 

F.3d 1472, 1489.)  

Plaintiff cites no case where a California court has permitted a claim by a business entity 

for emotional distress damages. Plaintiff’s reliance on Association for Los Angeles Deputy 

Sheriffs v. Macias (2021) 63 Cal.App.5th 1007 is misplaced. There, the court held that a union 

had associational standing to seek damages on behalf of its members. The Court did not 

address whether a corporation could sue for its own emotional distress. 

The demurrer to causes of action Three and Four is sustained without leave to amend.  

Judicial Notice  

Plaintiff’s request for judicial notice of certain California Jury Instructions is denied. There 

is no need to take judicial notice of these instructions. They can be cited as legal authority in the 
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parties’ briefs. The Court notes that while CACI provides a wealth of useful information, it is 

generally preferable to cite to California case law instead of jury instructions. 

 

  

 3.  TIME:  9:00   CASE#: MSL14-04730 
CASE NAME: CAVALRY VS. RODRIGUEZ 
HEARING ON MOTION TO VACATE STAY AND ENTER JUDGMENT PURSUANT TO STIP. 
FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
This unopposed motion to vacate the stay and enter a judgment pursuant to the stipulation for 
entry of judgment is granted in the amount of $2,210.40, costs of $520.00, for a total judgment 
of $2,730.40. 

 

  

 4.  TIME:  9:00   CASE#: MSL18-03665 
CASE NAME: CAVALRY VS. BLOCKER 
HEARING ON MOTION TO VACATE STAY AND ENTER JUDGMENT PURSUANT TO STIP. 
FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
This unopposed motion to vacate the stay and enter a judgment pursuant to the stipulation for 
entry of judgment is granted in the amount of $499.77, costs of $539.50, for a total judgment of 
$1,039.27. 

 

  

 5.  TIME:  9:00   CASE#: MSL19-06932 
CASE NAME: CAPITAL ONE VS. RAINEY 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
This unopposed motion to vacate the stay and enter a judgment pursuant to the stipulation for 
entry of judgment is granted in the amount of $3,332.36, costs of $575.00, for a total judgment 
of $3,907.36. 
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 6.  TIME:  9:00   CASE#: MSL19-07428 
CASE NAME: UNIFUND CCR, LLC VS. RODRIGUEZ 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY UNIFUND CCR, LLC 
* TENTATIVE RULING: * 
 
This unopposed motion to vacate the stay and enter a judgment pursuant to the stipulation for 
entry of judgment is granted in the principal amount of $1,788.85, attorney’s fees of $681.00, 
costs of $306.00, for a total judgment of $2,775.85. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-07831 
CASE NAME: DISCOVER VS. DELGADO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’  (Code Civ. Proc., § 437c, subd. (p)(1).)  If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its breach of contract claim.  There was no opposition to the motion. 
 
 The undisputed evidence provided by Plaintiff proves that Defendant entered into a loan 
agreement with Discover Bank, made partial payments and stopped paying on the account as of 
February 27, 2019.  The evidence is undisputed that there was a book account between the 
parties and the Court grants the Motion for Summary Judgment awarding the principal sum of 
$13,654.10, court costs of $999.00 for a total judgment of $14,653.10. 

 The 10/18/21 Court Trial in Department 36 is vacated. 
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 8.  TIME:  9:00   CASE#: MSL20-03532 
CASE NAME: MIDLAND VS. FERNANDEZ 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY NORMAN FERNANDEZ 
* TENTATIVE RULING: * 
 
This motion is dropped from calendar.  No proof of service was provided by Defendant. 

The Court Trial set for this same date at 10:00 a.m. remains on calendar (Line 13). 

 

  

 9.  TIME:  9:00   CASE#: MSL20-05083 
CASE NAME: PORTFOLIO RECOVERY VS. RAMIREZ SILVA 
HEARING ON MOTION FOR ORDER REQUIRING FURTHER BILL OF PARTICULARS 
FILED BY RODRIGO RAMIREZ SILVA 
* TENTATIVE RULING: * 
 
This unopposed motion for a Further Bill of Particulars is granted for the reasons cited in the 
moving papers. 

 

  

10.  TIME:  9:00   CASE#: MSL20-05083 
CASE NAME: PORTFOLIO RECOVERY VS. RAMIREZ SILVA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties ordered to appear for CMC. 

 

  

11.  TIME: 10:00   CASE#: MSL19-07267 
CASE NAME: CAVALRY VS. PARKER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Dropped from calendar.  Case was dismissed without prejudice on July 30, 2021. 
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12.  TIME: 10:00   CASE#: MSL20-02470 
CASE NAME: PORTFOLIO RECOVERY VS. MOORE 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

13.  TIME: 10:00   CASE#: MSL20-03532 
CASE NAME: MIDLAND VS. FERNANDEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


